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BOOK REVIEWS. 

Edward N. Perkins, Editor-in-Oharge. 

The Individualization of Punishment. By Raymond Saleilles. 
With an Introduction by Gabriel Tarde. Translated from the second 
French edition by Rachel Szold Jastrow. With an introduction by 
Roscoe Pound. Boston: Little, Brown and Company. 1911. pp. xliv, 
322. 

This volume is in the Modern Criminal Science Series of transla- 
tions of foreign works in which works by Gross, de Quiros, and Lom- 
broso have already appeared. It is written by a professor of the Facutte 
de Droit of Paris and was delivered originally as a course of lectures 
at the College Libre des Sciences Sociales in 1898. It was one of the 
first treatises on what is undoubtedly the most important movement in 
criminal law and penal treatment to-day; namely, the movement to- 
wards adjusting penal treatment to the character of the criminal rather 
than to the kind of crime committed by him. 

In the first chapter the author states his problem. The second 
chapter furnishes a very brief and cursory history of punishment. The 
most significant point in this chapter is that it shows how in the older 
days the judges had a discretionary power, especially in the ec- 
clesiastical courts but also under the secular law, which enabled them 
to individualize punishment in a very crude fashion. The next chapter 
states the principles of the classical school which arose about the 
time of the French Revolution as a protest against the arbitrary use 
of power by the judges. This school insisted that in order to be 
just to all, punishment should be adjusted strictly to the nature of 
the crime committed. Its theory of penal responsibility was based 
upon the doctrine of free will. Consequently it argued that inas- 
much as a man is free to do as he pleases, if he chooses to commit a 
crime he should suffer the full, consequences of his act. This school 
has dominated criminal legislation for the most part since that time 
so that penal treatment has been characterized by fixed penalities. 

Then came the positive school of criminology frequently called 
the Italian School, and the fifth chapter deals with its theories. This 
school emphasized the importance of the study of the criminal. It 
repudiated the doctrine of free will as a basis for its theory of penal 
responsibility and insisted that in the interests of social defense punish- 
ment should be adjusted to the character of the criminal rather than 
to lie kind of crime he has committed. This would of course involve 
a high degree of individualization of punishment. Now M. Saleilles 
believes in a limited amount of individualization, but he is also an 
ardent champion of the doctrine of free will. So the next two chapters 
are devoted to a defense of this doctrine and a bitter attack upon the 
theory of determinism. In the first French edition these two chapters 
formed more than half the book and their pages were a dreary waste 
of metaphysical discussion of a scholastic sort. Fortunately in the 
second edition these chapters have been considerably shortened. Fur- 
thermore, be it said to the credit of the translator, the English version 
is much more lucid than the French version, the style of the latter 
frequently being singularly opaque. M. Saleilles certainly fails to 
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prove the existence of a free will with his metaphysical and semi- 
theological arguments. Furthermore, he falls into the common error 
of imagining that the theory of determinism implies individual irre- 
sponsibility for conduct. It goes without saying that the determinist 
regards the individual as a center of forces which determine con- 
duct in large part so that the individual can be held responsible for 
his conduct in so far as it is self-determined. 

The last three chapters are devoted to a discussion of the three 
types of individualization; namely, legal, judicial, and administrative. 
This discussion is very suggestive, but falls short of outlining a 
complete system of individualization. 

Despite the faults and shortcomings of this book which have been 
pointed out it is of great historical significance in this movement to- 
wards, individualizing the treatment of the criminal. It is therefore 
a fortunate thing that it is now available in the English language 
and should be widely read by lawyers. 

Maurice Parmelee. 

Capture w War on Land and Sea. By Hans Wehberq, Dr. Jur. 
With an introduction by John M. Eobertson, M. P. London: P. S. 
Ejng & Son. 1911. pp. xxxv, 210. 

This volume, which is translated from the German, is devoted 
to the advocacy of the abolition of the law of prize, or, in other words, 
of the capture of private property at sea. Of the introduction by 
Mr. Eobertson, it suffices to say that it is characterized by dogmatic 
approval of the author's thesis, rather than by a technical familiarity 
with the subject. "Whom," asks Mr. Eobertson, "do we dream of 
invading? What Power fears to be invaded by us?" He does not deem 
it necessary to answer an inquiry that is so absurd as to impute a 
possibly warlike purpose to his own people. In thinking thus, he 
is in complete accord with writers in all other countries. Each of 
them assumes that his own countrymen above all things desire peace; 
and, if we could accept this assumption as correct, we should be justified 
in believing that the millenium had already arrived. Dr. Wehberg 
discusses his subject with much learning, but even he goes so far as 
to affirm that "under present-day conditions * * * Modern Gov- 
ernments only have recourse to wars in cases of absolute necessity" (p. 
114). As this statement was written before the affair of Tripoli, he 
has no occasion to discuss it; but it does not appear that he was 
aware of the urgent conditions which were so soon to render necessary 
a declaration of war by Italy. Possibly they were not germane to his 
argument. However this may be, the contention that nothing short 
of absolute necessity will induce modern nations to engage in war is 
an insecure foundation on which to build. We think, too, that with 
all his careful examination of texts, Dr. Wehberg goes too far in 
speaking of the United States as having proposed in 1856 "the total 
abrogation of the - right of prize." The proposal was expressly subject 
to the exception of contraband, and admittedly was not intended to 
supersede the law of blockade. The proposal therefore was in effect 
only to exempt from capture the enemy's merchant vessels and enemy's 
goods thereon laden, when no question of contraband or of blockade 
was involved; and it left the law of contraband and of blockade in 
full force as to neutral vessels and -property. This is very different 
from what orators and even diplomatists sometimes tell us, but it 
is the sober fact. It is evident that something more than what the 



